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ARGUMENT 
 

Seeking to avoid judicial review of the Carbon County Commissioners’ 

decision denying the Silvertip zoning petition, defendants-appellees Board of 

Carbon County Commissioners (the “Commissioners”) and the individually-named 

defendants-appellees (the “Neighbors”) advance a scattershot array of arguments 

that disregard the controlling law and facts governing this appeal.  They ignore the 

Commissioners’ stated reason for denying the petition—namely, the submission of 

landowner protests under the Part 1 zoning statute’s protest provision, MCA § 76-

2-101(5).  They equally disregard this Court’s decision in Williams v. Board of 

County Commissioners, 2013 MT 243, 371 Mont. 356, 308 P.3d 88, which held 

that such a protest provision is unconstitutional where, as here, it provides no 

standards constraining landowners’ exercise of the protest power and contains no 

legislative bypass.   

Finally, the Commissioners and Neighbors misapprehend the Silvertip 

Landowners’ request for relief, which seeks a declaration that the Commissioners’ 

reliance on the protest provision to deny the Silvertip zoning petition was 

unconstitutional under Williams.  Without such a ruling, the Silvertip Landowners’ 

pursuit of reasonable zoning regulations to protect their property and health will 

end, yet again, at the dead-end erected by the unconstitutional protest provision.  

The Commissioners and Neighbors fail to justify that inequitable outcome, or to 
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explain how forcing the Silvertip Landowners to prepare a new petition that 

inevitably will be denied for the same reason as the first and then relitigate their 

constitutional challenge against the same parties would serve the interests of 

judicial economy.   

I. APPELLEES HAVE NOT DEMONSTRATED THAT THE 
COMMISSIONERS’ WAIVER OF RESOLUTION 2009-16 WAS 
UNLAWFUL 
 
The Commissioners and Neighbors fail to justify the district court’s 

erroneous conclusion that, as a matter of “sound public policy,” the 

Commissioners’ decision to waive strict compliance with Carbon County 

Resolution 2009-16 was unlawful, rendered all action on the Silvertip zoning 

petition void, and warranted dismissal of the Silvertip Landowners’ complaint.  

Ord. on Defs.’ Mots. to Dismiss 10 (July 8, 2015) (Appellants’ Br., Appx. A).   

The Commissioners do not dispute the district court’s finding that the 

Commissioners in fact waived compliance with Resolution 2009-16 as it applied to 

the Silvertip zoning petition.  See id. at 8 (“The Court agrees with Plaintiffs that 

the Commissioners waived compliance with Resolution 2009-16.”); Comm’rs Br. 



 

3 
 

5-7 (arguing only that Commissioners’ waiver was “impermissible”).1  Further, 

contrary to the district court’s ruling that county officials are categorically barred 

from waiving compliance with their own resolutions as a policy matter, see Ord. 

11, the Commissioners do not dispute their authority to make such waiver 

decisions.  See Comm’rs Br. 5-7; see also Appellants’ Br. 19-20 (explaining that 

county officials may waive requirements imposed by resolution where they 

articulate a reasoned basis for doing so and no party is prejudiced).2   

Instead, the Commissioners and Neighbors claim that the Commissioners’ 

waiver of strict compliance with Resolution 2009-16 was invalid in this case 

because it caused “substantial prejudice” to the Neighbors.  Comm’rs Br. 5-7; 

Neighbors Br. 20-22.  This argument rings hollow where the Neighbors obtained 

the result they desired—namely, a decision denying the Silvertip zoning petition. 

Moreover, the Commissioners and Neighbors fail—as in the proceedings below—

                                           
1 The Neighbors offer no legitimate basis for reaching a conclusion contrary to the 
district court’s finding and the Commissioners’ own concession on this point.  The 
Neighbors assert that the Commissioners did not “waive” the Resolution’s 
requirements but instead “determined compliance with Res. 2009-16 was moot.”  
Neighbors Br. 18-19.  This is a semantic distinction without a difference; the 
record makes clear and no party disputes that the Commissioners excused 
compliance with the resolution as a prerequisite to making a decision on the 
petition.  See Black’s Law Dictionary (10th ed. 2014) (to “waive” means “[t]o 
refrain from insisting on (a strict rule, formality, etc.)”). 
2 As explained in Appellants’ Brief, the cases cited by the Neighbors to argue that 
the Commissioners lack such authority are not on point because they concern 
county officials’ obligation to comply with statutory requirements, not 
requirements of county resolutions.  See Appellants’ Br. 20-21. 
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to identify any concrete way in which the waiver prejudiced the Neighbors’ 

interests.  Nor could they given that the Silvertip zoning petition clearly identified 

the lands proposed for inclusion in the zoning district, the Neighbors had a full 

opportunity to be heard at multiple public meetings—during which they never 

expressed confusion about the lands at issue or concern about the validity of the 

petitioners’ ownership claims and never objected to the Commissioners’ waiver 

decision—and the County clerk certified the validity of the zoning petition and 

signatures.  See Appellants’ Br. 21-23 & n.10. 

In the face of these fundamental facts, the Neighbors’ attempts to establish 

prejudice are unavailing.  They claim the waiver decision “completely dispensed 

with” any “identification of the proposed zone and authentication of the petition,” 

Neighbors Br. 20, but the petition included a clear map identifying all parcels in 

the proposed district and legal descriptions of each parcel and the County clerk 

certified that the petition was signed by sixty percent of affected landowners, as 

MCA § 76-2-101(1) requires, Appellants’ Br. 21-22.  The Neighbors’ argument 

that the waiver “drastically reduce[d] the Neighbors’ opportunity to organize 

opposition to the zone,” Neighbors Br. 21, is belied by the fact that the Neighbors 

successfully blocked the zoning district’s establishment by collecting and 

submitting protests pursuant to MCA § 76-2-101(5).  The Neighbors further 

complain that the Commissioners’ alleged noncompliance with the resolution’s 45-
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day waiting period injured them, but they ignore that the Commissioners convened 

multiple public meetings on the petition over the course of four months before 

making a final decision, see Compl. ¶¶ 35, 36, 38, and expressly provided a 30-day 

protest period following the last of these public meetings to facilitate the 

Neighbors’ collection and submission of protests.  The Neighbors’ opposition 

efforts cannot credibly be called “futile,” Neighbors Br. 21, where they 

successfully blocked the zoning district’s establishment.   

The Commissioners’ arguments are equally flawed.  In reversing their own 

determination that “no parties have been prejudiced” by the waiver, video 

recording of Carbon County Commissioners’ Jan. 15, 2015, public meeting, at 

01:16 (statement of Commissioner Prinkki), the Commissioners make no attempt 

to identify how the Neighbors were prejudiced.  Instead, they make the erroneous 

assertion that the district court “found” that the waiver “caused substantial 

prejudice” to the Neighbors.  Comm’rs Br. 4, 6.  However, the district court made 

no such finding, stating only that “[t]he Court will not assume a lack of prejudice,” 

and holding the waiver invalid on the theory that county commissioners should 

categorically be barred from excusing procedural requirements as a matter of 

“sound public policy.”  Ord. 10.  This Court should reject the Commissioners’ 

attempt to transform the district court’s erroneous legal conclusion into a factual 
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finding of prejudice that is contradicted by the Commissioners’ own statements on 

the record. 

In sum, the Commissioners and Neighbors fail to identify any way in which 

the Commissioners’ decision to excuse strict compliance with Resolution 2009-16 

prejudiced the Neighbors’ interest—nor could they do so where the Silvertip 

zoning petition clearly identified the lands at issue, the Neighbors had a full 

opportunity to be heard, and the Neighbors obtained their desired result regardless 

of the waiver.  Thus, the only question is whether the Commissioners have 

authority to waive their own resolution’s requirements where, as here, they identify 

a reasoned basis for doing so and no party is prejudiced.  As the Silvertip 

Landowners have explained and the Commissioners concede, the answer to that 

question is “yes.”  See Appellants’ Br. 19-20. 

II. THIS COURT CAN AND SHOULD DECLARE THE PART 1 
PROTEST PROVISION UNCONSTITUTIONAL 
 
A. The Constitutional Claim is Properly Before this Court 

 
In seeking to avoid review of the constitutionality of the Part 1 protest 

provision, MCA § 76-2-101(5), the Commissioners and Neighbors ignore the facts 

giving rise to this controversy and offer no response to the Silvertip Landowners’ 

arguments concerning this Court’s authority to decide the constitutional issue.  

Consistent with this Court’s precedent, it is proper for the Court to resolve in this 
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appeal the purely legal question of the Part 1 protest provision’s constitutionality.  

See Appellants’ Br. 25-26.   

At the outset, the Commissioners and Neighbors wrongly attempt to portray 

the constitutional question presented as academic and lacking a legitimate 

relationship to the controversy before the Court.  See, e.g., Neighbors Br. 8 

(hypothesizing that Silvertip Landowners’ “real goal is an advisory opinion on the 

Neighbor’s protest rights, not the establishment of a zoning district”); see also id. 

at 9-12.  In so doing, they disregard the facts giving rise to this controversy, which 

demonstrate that—in the Commissioners’ own words—their decision denying the 

Silvertip zoning petition was “based on” the challenged protest provision, MCA 

§ 76-2-101(5).  Appellants’ Br. 15 (quoting Compl. ¶ 50 (statement of 

Commissioner Grewell)).  There is nothing academic about the constitutional claim 

arising from the Commissioners’ stated basis for their decision.   

Because the Commissioners’ decision was based on the protest provision, 

this case is not like Gateway Opencut Mining Action Group v. Board of County 

Commissioners, 2011 MT 198, 361 Mont. 398, 260 P.3d 133, on which the 

Neighbors rely, see Neighbors Br. 11-12.  In Gateway, the Court held that a 

constitutional challenge to MCA § 76-2-101(5) was unripe because the record 

demonstrated that landowner protests pursuant to that provision “had no impact on 

the course of the Commission proceedings ….”  Gateway, ¶ 25 (emphasis added).  
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Instead, the zoning proposal at issue failed because the county commissioners did 

not take final action on it before the statutory deadline.  Id. ¶ 24.  Indeed, the 

Gateway Court found that the protest provision could not possibly have affected 

the zoning proposal’s demise because the protesting landowners did not hold 

sufficient acreage to block the proposal under § 76-2-101(5).  Id.  Here, in contrast, 

it is undisputed that the protesting landowners held sufficient acreage to block the 

Silvertip zoning district’s establishment under § 76-2-101(5) and the 

Commissioners explicitly denied the zoning petition “because of” the protests.  

Appellants’ Br. 15 (quoting Compl. ¶ 54 (statement of Commissioner Prinkki)).       

Further, no factual development is required or appropriate—in the instant 

appeal or on remand—to determine the constitutionality of the Part 1 protest 

provision.  The Silvertip Landowners present a facial constitutional challenge, i.e., 

a pure question of law.  See, e.g., Monroe v. State, 265 Mont. 1, 3, 873 P.2d 230, 

231 (1994) (observing, in challenge to constitutionality of state law defining 

“resident” for purposes of hunting license, “[b]ecause this is a challenge to the 

facial validity of the statute, no facts are before us concerning [plaintiffs’] 

residency status”); Odle v. Decatur Cty., 421 F.3d  386, 389 (6th Cir. 2005) 

(“Because Plaintiffs present facial challenges to the Act …, the resolution of this 

appeal does not depend on the resolution of any factual disputes but rather on … 

questions of law.”).  Further, counsel for the Commissioners agreed in the 



 

9 
 

proceedings below that the record in this case is complete and sufficient to 

determine the validity of the Commissioners’ decision.  See Tr. of Mots. Hearing, 

Cause No. DV 15-14, 75:4-78:1 (June 4, 2015) (counsel for Commissioners and 

Silvertip Landowners explaining that court may determine facts surrounding 

Commissioners’ decision from video recordings in the record).  Regardless of that 

concession, factual development would serve no purpose because the 

Commissioners’ decision must stand or fall based solely on the reasons the 

Commissioners articulated in making the decision in light of the facts before them 

at that time.  See N. 93 Neighbors, Inc. v. Bd. of Cty. Comm’rs, 2006 MT 132, 

¶ 30, 332 Mont. 327, 137 P.3d 557 (holding that review of county zoning decisions 

must be limited to reasons stated by commissioners on the record to avoid judicial 

intrusion in matters committed to commissioners’ discretion).     

In addition, the Commissioners falsely assert that this Court should not 

resolve the constitutional question at issue because the Commissioners and 

Neighbors have had no opportunity to address it in this litigation.  Comm’rs Br. 17, 

18.  To the contrary, the constitutionality of MCA § 76-2-101(5) and the propriety 

of resolving that issue in this case were fully briefed by all parties in the district 

court and addressed at oral argument—indeed, the Commissioners and Neighbors 

affirmatively placed the merits of the constitutional issue before the district court 

in their motions to dismiss.  See Comm’rs Mot. to Dismiss 8-10 (April 3, 2015); 
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Neighbors Mot. to Dismiss 8-9 (April 3, 2015); see also Pls.’ Resp. to Mots. to 

Dismiss 11-15 (April 27, 2015); Comm’rs Reply in Supp. of Mot. to Dismiss 2-3 

(May 21, 2015); Neighbors Reply in Supp. of Mot. to Dismiss 5-6 (May 22, 2015); 

Tr. of Mots. Hearing, supra. 

As for the Commissioners’ argument that the Silvertip Landowners’ 

complaint is really a disguised petition for writ of supervisory control, see 

Comm’rs Br. 15-16, the Silvertip Landowners were not required to seek a writ of 

supervisory control to obtain judicial review of their constitutional challenge, see, 

e.g., Williams, ¶¶ 12, 36-60 (addressing constitutionality of Part 2 zoning statute’s 

protest provision in declaratory judgment action), and they did not pursue that 

extraordinary remedy.  

In sum, the Commissioners and Neighbors offer no justification for avoiding 

resolution of the constitutional question that is squarely presented in this appeal.  

Moreover, contrary to the Commissioners’ and Neighbors’ claims, such a ruling is 

a necessary prerequisite to the Silvertip Landowners’ obtaining a rational 

determination on their zoning petition.  It would be futile for the Silvertip 

Landowners to submit a new petition in the absence of such a ruling because their 

new petition inevitably would be denied for the same reason as the first—the 

unconstitutional protest provision.  See Appellants’ Br. 8-10.  As the 

Commissioners themselves attest, they will be powerless to grant any zoning 
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petition in the face of protests satisfying the requisites of MCA § 76-2-101(5) 

unless and until that provision is declared unconstitutional.  See Comm’rs Br. 10-

11.   

B. Williams is Controlling 
 

The Neighbors’ attempt to defend the constitutionality of MCA § 76-2-

101(5) fails under Williams.  See Neighbors Br. 23-36.  Because the Part 1 protest 

provision indisputably lacks any “standards or guidelines” to constrain 

landowners’ exercise of the protest power and contains no “legislative bypass” by 

which county commissioners can override landowner protests and make a final 

determination to approve a zoning district in the public interest, it constitutes an 

unlawful delegation of legislative authority.  Williams, ¶ 51; Appellants’ Br. 26-29. 

In contending otherwise, the Neighbors wrongly claim that the Part 1 protest 

provision “is not a delegation of authority” at all, but rather “a condition on one 

groups’ ability to impose regulations.”  Neighbors Br. 31-33; see also id. at 23-26.  

At the outset, this argument defies more than fifty years of controlling precedent 

interpreting the power to approve or reject a zoning district as an exercise of 

delegated legislative authority.  See Williams, 2013 MT 243 (interpreting 

landowners’ authority to veto county zoning proposal under Part 2 zoning statute 

as delegation of legislative authority); City of Missoula v. Missoula Cty., 139 

Mont. 256, 362 P.2d 539 (1961) (interpreting county government’s power to grant 
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or reject citizen proposal to establish zoning district under precursor to MCA § 76-

2-101 as delegation of legislative authority).  The Neighbors’ argument ignores 

these authorities.   

Further, the cases cited by the Neighbors are inapposite because they 

concern the submission of legislative issues to a popular vote, not the granting of 

legislative authority to a discrete body of local government or group of individuals. 

Courts have long recognized a distinction between laws that confer legislative 

authority on “a narrow segment of the community”—and therefore constitute a 

delegation of legislative power—and those that submit legislative questions to a 

popular vote by the people.  City of Eastlake v. Forest City Enters., 426 U.S. 668, 

677-79 (1976) (holding that city charter provision submitting proposed zoning 

changes to popular referendum did not constitute delegation of legislative power, 

while affirming that statutes granting discrete group of landowners authority to 

veto zoning decisions do constitute legislative delegations).  The cases cited by the 

Neighbors fall squarely in the latter category and therefore shed no light on the 

permissibility of a legislative delegation.  See Evers v. Hudson, 36 Mont. 135, 92 

P.2d 462, 466-67 (1907) (holding state law authorizing popular vote on 

establishment of county high schools did not unlawfully delegate legislative 

power); People ex rel. William T. Boardman v. City of Butte, 4 Mont. 174, 1 P. 
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414, 416 (1881) (holding statute permitting popular vote on adoption of municipal 

charter did not unlawfully delegate legislative power).   

The Neighbors’ argument that MCA § 76-2-101(5) must be affirmed 

because it has an allegedly rational basis, namely to protect private property rights, 

likewise disregards Williams and cannot prevail.  See Neighbors Br. 26-29, 33-36.  

First, it is well established that lawful zoning regulations do not infringe on 

constitutionally protected property rights and that conclusion does not depend upon 

the granting of veto authority to dissenting landowners.  See Williams, ¶ 41 

(“Courts have long recognized zoning as a valid form of regulation to promote 

public health, safety, and welfare.”).  Indeed, the Silvertip Landowners seek zoning 

regulations to safeguard their own constitutionally protected property rights from 

the adverse effects of inconsistent land uses.  See id. ¶ 42 (recognizing that “[o]ne 

important way that zoning promotes public health, safety, and the general welfare 

of a community is by separating incompatible land uses”) (citation omitted).   

Second, the Neighbors’ arguments regarding the protest provision’s alleged 

“rational basis” are irrelevant because that is not the governing standard.  This 

Court’s particularized standard for reviewing the constitutionality of legislative 

delegations is well established.  See, e.g., Williams, ¶¶ 44-45.  In the zoning 

context, that standard dictates that a valid delegation of legislative power “must 

contain standards or guidelines to inform the propriety of the exercise of that 
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power” and a “legislative bypass” by which government officials may override 

citizens’ exercise of the delegated power in appropriate cases.  Id. ¶¶ 45, 51 

(quotation omitted). 

The Neighbors address this standard in a single paragraph of their brief, 

asserting without support that the Part 1 protest provision, MCA § 76-2-101(5), 

“ha[s] a legislative bypass” because county commissioners may establish zoning 

districts under the separate Part 2 statute without a threat of landowner protests.  

Neighbors Br. 30-31.  However, the Part 1 protest provision lacks a legislative 

bypass because it does not authorize county commissioners to act as an “appellate 

body” capable of reviewing the legitimacy of protests and exercising discretion to 

override protests in the interest of the public.  Williams, ¶ 45 (citation omitted). 

Instead, if landowners holding sufficient acreage protest a Part 1 zoning district, 

the protests determine the proposal’s fate:  “the board of county commissioners 

may not” create the district.  MCA § 76-2-101(5) (emphasis added); Williams, ¶ 39 

(quoting identical language in Part 2 protest provision).3    

That fact is not altered by the theoretical possibility that county 

commissioners might thereafter exercise discretionary authority under the Part 2 

statute to initiate their own zoning proposal—which may not be coextensive with a 

                                           
3 The statutes cited by the Neighbors are distinguishable because they contain some 
form of legislative bypass.  See Neighbors Br. 32-33; MCA §§ 7-12-2112(2), 7-12-
4113(2). 
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defeated citizen proposal—on their own timeline.   Indeed, the Neighbors’ 

argument that the Part 2 zoning statute provides the missing legislative bypass 

provision in the Part 1 statute disregards that the Legislature has created two 

methods for establishing zoning districts, each of which “is separate and distinct 

from the other.”  Ash Grove Cement Co. v. Jefferson Cty., 283 Mont. 486, 493, 

943 P.2d 85, 89 (1997) (citation omitted).  There is no indication that the 

Legislature intended the Part 2 zoning procedure to function as a legislative bypass 

under the Part 1 statute, and neither the Neighbors nor the Court are at liberty to 

create a hybrid zoning procedure the Legislature never contemplated.   

Even assuming arguendo that the Neighbors’ proposal to stitch together the 

Part 1 and Part 2 zoning statutes were consistent with legislative intent, their 

argument would fail because the scope of zoning authority under the Part 1 and 

Part 2 zoning statutes is not coextensive, meaning county commissioners could not 

always avail themselves of the Part 2 process following defeat of a citizen proposal 

under Part 1, even if they wanted to.  See Amicus Curiae Br. of Land Use & Nat. 

Res. Law Clinic 3-6, 14-15.  Further, even if county commissioners have authority 

to utilize Part 2 zoning in a particular case, the consequences for citizen 

participation and development of land-use restrictions differ from Part 1 zoning.  

For example, when zoning districts are created under Part 1, development is guided 

by a Planning and Zoning Commission, which must include two citizens from the 



 

16 
 

affected district or districts.  MCA §§ 76-2-101 – 107.  In contrast, affected 

citizens are not guaranteed the opportunity to participate directly in Part 2 zoning, 

which “involves county-wide planning and zoning by county commissioners 

working with county planning boards.”  Petty v. Flathead Cty. Bd. of Comm’rs, 

231 Mont. 428, 432, 754 P.2d 496, 499 (1988) (citation omitted); see also MCA 

§§ 76-2-201 – 205 (Part 2 zoning procedures); id. § 76-1-211 (dictating county 

planning board membership). 

Finally, the Neighbors’ argument fails because, regardless of the legislative 

bypass issue, it is undisputed that the protest provision lacks any “standards or 

guidelines” by which county commissioners can judge the propriety of protests.  

Williams, ¶¶ 51-52; see Appellants’ Br. 27-28.  This fact alone renders the 

provision unconstitutional.  Shannon v. City of Forsyth, 205 Mont. 111, 114, 666 

P. 2d 750, 752 (1983) (“To be upheld as a lawful delegation of legislative 

authority,” law “must contain standards or guidelines which can be used … to 

judge the propriety of a neighbor’s” protest”) (citations omitted); accord Williams, 

¶ 45.   

In sum, the Neighbors offer no basis for distinguishing Williams.  Because 

the Part 1 protest provision, MCA § 76-2-101(5), does not satisfy this Court’s 

standard for delegations of legislative power, it should be set aside.   
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C. The Unconstitutional Protest Provision is Severable 
 

The Neighbors’ argument that the Part 1 protest provision is not severable 

from the remainder of the statute is equally unavailing.  Neighbors Br. 36-38.  

“Though the presumption is against the mutilation of a statute, if removing the 

offending provisions will not frustrate the purpose or disrupt the integrity of the 

law, [the Court] will strike only those provisions of the statute that are 

unconstitutional.”  Williams, ¶ 64 (citation and quotation omitted).  Under the 

Court’s analysis in Williams, MCA § 76-2-101(5) is severable.   

In Williams, the Court applied this standard to conclude that the 

unconstitutional Part 2 protest provision, MCA § 76-2-205(6), was severable from 

the remainder of the zoning statute.  Williams, ¶ 70.  The Court began by noting 

that the contemporary statute contained no severability clause, though earlier 

versions had.  Id. ¶¶ 67-68.  Contrary to the Neighbors’ assertion, see Neighbors 

Br. 37, the same is true of the provision at issue in this case.  As originally enacted, 

the Part 1 zoning statute contained a severability clause.  Sec. 8, Ch. 154, L. 1953.  

Though that clause no longer appears, “the legislative history does not demonstrate 

that the Legislature took any specific action to remove the severability clause.”  

Williams, ¶ 68.  Under identical circumstances, the Williams Court found that the 

absence of a severability clause in the contemporary Part 2 zoning statute was not 
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dispositive.  Instead, the Court focused on the fact that the Part 2 statute existed for 

more than 30 years without the unconstitutional protest provision, signifying that 

the protest provision was not “necessary for the integrity of the law” and had not 

“served as an inducement for its enactment.”  Id. ¶ 69.  Similarly, the Part 1 zoning 

statute existed for 42 years before the protest provision was added in 1995.  

Accordingly, as in Williams, striking the unconstitutional protest provision would 

not undermine the zoning statute’s integrity and it cannot fairly be argued that the 

protest provision provided inducement for the statute’s enactment.   

The Neighbors’ severability argument disregards this legislative history.  

More fundamentally, in insisting that Part 1 zoning would be unlawful without the 

protest provision, the Neighbors misapprehend the statute’s operation.  See 

Neighbors Br. 36-37 (claiming that without protest provision, the Part 1 zoning 

statute “grant[s] one group of landowners unfettered authority to impose zoning 

regulations on their neighbors”).  The statute merely empowers petitioning 

landowners to propose establishment of a zoning district to their county 

commissioners; the commissioners determine whether establishing the district is in 

the public interest.  MCA § 76-2-101(1).  The petitioning landowners also cannot 

dictate the content of zoning regulations that would apply in the district if 

established.  See id.  In short, the authority granted petitioning landowners by the 

Part 1 zoning statute is a far cry from “unfettered authority to impose zoning 
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regulations on their neighbors” and there is no indication that a protest provision is 

necessary to protect dissenting landowners from oppressive zoning regulations.   

III. THE SILVERTIP LANDOWNDERS FULLY ADDRESSED AND 
REFUTED THE COMMISSIONERS’ AND NEIGHBORS’ 
ALTERNATIVE DISMISSAL ARGUMENTS     
 
In a last-ditch effort to sustain the district court’s dismissal order, the 

Commissioners incorrectly claim that the Silvertip Landowners have failed to 

address all of the alternative bases for dismissal advanced in the proceedings 

below.  Comm’rs Br. 7-9.  Tellingly, the Commissioners do not identify any 

specific basis for dismissal that they claim the Silvertip Landowners overlooked.  

See id.  Contrary to the Commissioners’ unsupported claim, the Silvertip 

Landowners addressed each of the dismissal arguments made below and 

demonstrated why all are unavailing. 

To support their dismissal motions, the Commissioners and Neighbors 

argued that (1) the Silvertip zoning district could not lawfully be approved because 

it contains agricultural lands; (2) the Commissioners’ decision denying the zoning 

petition is immune from judicial review; (3) the Commissioners’ decision was not 

based on the Part 1 protest provision; (4) the Part 1 protest provision is 

constitutional; (5) the zoning petition did not comply with Carbon County 

Resolution 2009-16; (6) the Silvertip Landowners’ claim under the Constitution’s 

clean and healthful environment provisions is unripe; (7) the zoning petition would 
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erode property rights; (8) the Silvertip Landowners are not guaranteed the zoning 

regulations they seek even if their petition is granted; and (9) the Legislature or 

Board of Oil and Gas Conservation is the preferred venue for addressing concerns 

about the adverse impacts of oil and gas development.  Comm’rs Mot. to Dismiss, 

supra; Neighbors Mot. to Dismiss, supra.  Appellants’ Brief addresses all of these 

arguments.4    

The Commissioners next reassert three of their dismissal arguments 

concerning the reviewability of the Commissioners’ decision; the effect of MCA 

§ 76-2-109, which concerns regulation of agricultural activities; and the relief 

sought by the Silvertip Landowners.  Comm’rs Br. 9-14.  None has merit. 

First, the Commissioners insist that their decision denying the Silvertip 

zoning petition is simply unreviewable because the Part 1 zoning statute grants 

county commissioners discretion in determining whether to establish zoning 

districts, the Part 1 protest provision required the Commissioners to deny the 

petition, and their decision was a legislative act that is immune from review under 

                                           
4 See Appellants’ Br. 31-33 (addressing agricultural lands argument), 30-31 
(addressing argument that challenged decision is unreviewable), 24-25 (arguing 
challenged decision was based on the protest provision), 25-29 (arguing protest 
provision is unconstitutional), 18-24 (addressing argument concerning Resolution 
2009-16), 10 n.5 (explaining that this Court need not resolve clean and healthful 
environment claim in this appeal), 33-34 (addressing arguments concerning alleged 
erosion of property rights, the Silvertip Landowners’ ability to secure the zoning 
regulations they seek, and the proper venue for addressing the Landowners’ 
concerns regarding adverse impacts of oil and gas development). 
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MCA § 2-9-111(2).  Comm’rs Br. 9-13.  These arguments ignore controlling 

precedent establishing that this Court routinely reviews the validity of county 

zoning decisions; commissioners’ discretion in making such decisions is 

constrained by, at a minimum, due process requirements; and MCA § 2-9-111 does 

not preclude declaratory judgment actions such as this one.  Appellants’ Br. 30-31 

& n.11.  More fundamentally, the Commissioners ignore the logical implications 

of their argument.  Under their theory, county commissioners could deny zoning 

petitions because they dislike the petitioning citizens’ race, gender, or religion, and 

the citizens suffering such prejudice would have no remedy under state law.  The 

Commissioners offer no justification for this Court to countenance such an absurd 

result.   

Second, the Commissioners argue that the Silvertip zoning district cannot be 

established under MCA § 76-2-109.  Comm’rs Br. 13-14.  That provision 

“prohibit[s] regulation of particular land uses,” including agricultural uses, 

pursuant to Part 1 zoning regulations.  Missoula Cty. v. Am. Asphalt, 216 Mont. 

423, 426, 701 P.2d 990, 992 (1985).  Yet the Commissioners fail to grapple with 

the fact that the Silvertip zoning petition does not seek to regulate agricultural land 

uses—to the contrary, it aims to protect such uses from the adverse impacts of oil 

and gas development—and nothing prohibits the Silvertip Landowners from 

seeking zoning protections for their agricultural lands under the Part 1 statute.  See 
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Appellants’ Br. 31-33.  The Commissioners’ invocation of MCA § 76-2-109 “rings 

somewhat hollow” where they seek to block zoning protections that would not 

interfere with agriculture, but rather would limit the transformation of agricultural 

land into industrial drilling sites.  Williams, ¶ 55.  

Third, the Commissioners attempt to portray the Silvertip Landowners’ case 

as futile by mischaracterizing the relief requested.  Comm’rs Br. 14.  The Silvertip 

Landowners challenge a decision by their county officials that rested on an 

unconstitutional provision of state law.  In so doing, they seek an unremarkable 

remedy—namely, a declaration that the challenged decision is unlawful and void.  

Though the Silvertip Landowners’ ultimate objective is to secure reasonable 

zoning regulations to protect their land and livelihoods from the effects of 

industrial oil and gas development, they plainly are not asking this Court to order 

that as a remedy.  Instead, the Silvertip Landowners request that the Court remove 

the obstacles presented by the district court’s erroneous dismissal order and the 

unconstitutional protest provision so they may exercise their right to a rational 

review of their zoning petition.   

CONCLUSION 
 

For the foregoing reasons, the Silvertip Landowners respectfully request that 

this Court reverse the judgment of the district court; declare the Part 1 zoning 

statute, MCA § 76-2-101(5), and the Commissioners’ reliance on that provision 










